Intermedics, Inc. and Surgitronics Corporation, a
“wholly - owned' subsidiary  of Intermedics, Inc.
and International: ‘Union of Operating Engi-
neers, Local 564, AFL-CIO. ‘Cases 23-CA-
8054, 23-CA-8074, 23-CA-8106, 23-CA-8115,
23~ CA 8169 and 23—RC—4913 ‘

July 29, 1982

DECISION AND ORDER

On July 10, 1981 Admmlstratlve Law Judge
Gerald A. Wacknov issued the attached Decision
in this proceeding. Thereafter, Respondent filed ex-
ceptions and a supporting brief, and: General Coun-
.'sel and the Charging Party filed briefs in support
of the Administrative Law Judge’s Decision.

The Board has considered the record and the at-
~tached Decision in light of the exceptions and
briefs and has decided to affirm the rulings, find-
~ings,! and conclusions of the Administrative Law
» dge and to adopt his recommended Order.2

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor Re-
lations Board adopts as its-Order the recommended
Order of the Administrative Law Judge, and
_hereby orders that the Respondent, Intermedics,
Inc. and Surgitronics Corporation, a wholly owned
subsidiary of Intermedics, Inc., Clute and Freeport,
Texas, its officers, agents, successors, and assigns,
shall take the action set forth in the said recom-
mended Order.

. IT 1S FURTHER ORDERED that the election in
Case 23-RC-4913, held on October 10, 1980, be,
-and it hereby is, set aside, and that case is hereby
y'remanded to the Regional Director for Region 23
for the purpose of scheduling and conducting a
second el7 ction at such time as he deems appropri-
ate.

! Respondent's handhool 'or employees contains a no-solicitation/ne-
distribuuion ruie, which even Respondent concedes is invalid. The hend-
book also contains a rule which prohibits solicitation *‘on working time,”
which the Administrative Law Judge implicitly found to be valid, there-
by leading to the conclusion that both rules are invalid because the
“working time” rule is inconsistent with the invalid rule, and thus creates
an ambiguity which reasonably would tend to inhibit permissible solicita-
tion by employees who would be uncertain which rule would be en-
forced. Respondent contends, ‘in its exceptions, that the Administrative
Law Judge ecrred because it applied and enforced only the “valid . . .
working time” rule. The issue is governed by T.R.W. Bearing Division, A
Division of T R.W., Inc., 257 NLRB 442 (19§1), wherein the Board found
that a rule prohibiting organizational activity during working time is
overly broad and invalid. Accordingly, we find, in agreement with the
Administrative Law Judge, that both rules are invalid and violstive of
Sec. 8(a)(1) of the Act.

2 In accordance with his dissent in Olympic Medical Corporation, 250
NLRB 146 (1980). Member Jenkins would award interest on the backpay
Aue based on the formula set forth thereir.
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Sectlon S(a)(l) “of the Act by mamtammg{two in-
valid no-solicitation les. We agree with our col-
leagues that Respondent’s rule, set out at paragraph
XIII of its empl handbook, whxch prohibits

“soliciting . . . on company property,”. is an overly
broad restrnctxon ,on.its employees’ Section
rights.? However, we cannot agree with their con~
clusion that the no-solicitation rule set out at para-
graph XXVI of Re ndent’s employee handbook
likewise violates the

The rule set out at

ragraph XXVI states

It is the rule of the Company that unauthor-
ized solicitation of employees or customers
upon the premises-or in the area of the plant
or office by or on behalf of any club, society,
labor union, rellglous orgamzatlon, political
party or similar ‘association is strictly prohibit-
‘ed. This prohibition applies both to employees
on workmg time o outs1ders, and it covers
soliciting in an form, whether for ‘member-
ship, for subs tion, or for payment of
" money. [Emp :

In finding th1s rule mvalld, our colleagues state that
a rule which prohrblts organizational activity
“during working time” is overly broad, and cite
T.R.W. Bearing Division,. A" Division of T.R.W,,
Inc.,* as support for thls conclusion. As we cannot
ascribe to the views set out in 7.R. W., and as we
believe the better view of the law is that set out in
the majority opinion in Essex International, Inc.,®

the case overruled TR W., we must dissent
from our colleagues ’findmg paragraph XXVI of

licitation and no-distribution rules which use the
term “‘working hours” and those which use the
term “working time.” Thus the Essex majority ob-
served that the term “working hours” connotes the
period of time from“the beginning to the end of a
workshift. Therefore, the use of this term in any
rule would reasonably be calculated to mean that
employees were prohibited from engaging in union
activity for their entire: workday, including their
break and lunch periods. This, the Essex majority
found an overbroad restriction and therefore. it
concluded that rules using the term “working
hours” are presumptively invalid. However, the

3 See, e.g., Stoddard-Quirk Maniifacturing Co., 138 NLRB 615 (1962).
4 257 NLRB 442 (1981), herein TRW. .
5 211 NLRB 749 (1974), herein Essex:
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Essex majority also found that rules using the term
“working time” connote different, and lawful, pro-
hibitions on solicitation and distribution activities.
Thus, the majority noted that the terms “‘work
time” or *“working time” connote that period of
time spent in the performance of acrual job duties,
which, of course, would not include time slated for
funch or for break periods. Hence, the use of the
term ‘‘working time” in a rule would clearly
convey to employees that “they were free to
engage in solicitation or distribution during lunch
and break periods which occur during their ‘work-
ing hours.”’® The Essex majority therefore deter-
mined that rules which prohibited solicitation or
distribution during “work time” or “working time”
are presumptively valid. We agree with this reason-
able approach and distinction set out by the Essex
majority.”

In sum, we would find a rule which prohibits so-
licitation or distribution during “work time” or
“working time” to be presumptively valid, and we
would require the party attempting 1o invalidate
the rule to show by extrinsic evidence that, not-
withstanding the rule’s wording, it was enforced so
as to restrict employees’ union solicitation activities
at a time when it was permissible for them to
engage in such activities. Conversely, we would
find a rule prohibiting sclicitation during “work
hours™ or “working hours” to be presumptively in-
valid. We would allow evidence, however, to
show that such a rule had been sufficiently clari-
fied; i.e., that it had been communicated or applied
in such a way as to convey an intent to permit so-
licitation during breaktime or other periods when
employees are not actively at work.

In this case, since the rule in paragraph XXVT of
the handbook limits its prohibition to employees
who are on “working time,” we would find the
rule presumptively valid. Indeed, it is implicit in
the Administrative Law Judge’s analysis of the rule
that he, too, found it facially valid. However, ke
further found that—

.. [tlo the extent that the no-sclicitation rule
enunciated in paragraph XXIV of the employ-
ee handbook is inconsistent with the rule re-
flected in paragraph XIII. such conflicting

¢ Essex, supra, 211 NLRB at 750.

? In overruling Essex in T.R.W., supro, the Board simply reached the
centrary cenclosion, ie., that the terms “working hours” and “working
time" werc equally ambiguous, unless atherwise explzined. This a1gument
had already bteen correctly rejected by the Essex majority. Indeed, we
noie thas the Board some 39 vears ago in Pepton Pocking Company, Inc.,
45 NLRB 828, §43 {1943), indicaied that an empioyer could make reason-
able ruies covering the corduct of its employees, and further noted that
“working 1ime is for wark.” (Emphasis supplied.) It the Board could use
the term “working time™ in such a manner in Pevion Packing, we sec no
prespmptive invalidity in an employer’s likewise telling its emplovees
they cannot engage in certain activities during “working time” since, as
the Board itself has indicated, suck time *is for work.”

rules create an ambiguity which would reasom
ably tend to inhibit permissible solicitation by
employees who would be uncertain of which
rule Respondent intended to enforce. [/nfra,
1432}

Accordingly, the Administrative Law Judge ulti:
mately concluded that the rule at paragraph XXV1
is invalid and violated Section 8(a)(1). Assuming
that an ambiguous situation may have existed here
because of the conflicting no-solicitation rules, we
do not see that as a reason to hold that the clearly
valid rule set out at paragraph XXVI violates the
Act. Rather, a simple cease-and-desist order dircct-
ed to the invalid rule in paragraph XIII, coupled
with an affirmative order to rescind that rule will
suffice to remedy the unfair labor practice found.
The Administrative Law Judge’s analysis in con-
cluding otherwise unwarrantedly intrudes on an
employer’s right to maintain even a lawful no-so-
licitation rule.®

In sum, we would find no violation of the Act in
Respondent’s maintenance of its rule at paragraph
XXVI1 of the handbook, and we dissent from our
colleagues’ failure to so conclude.

8 In light of the number of instances of surveillance of union activities
engaged in by Respondent, some of which accurred in the plant during
the employees nonworking time, we do reject Respondent’s argument
that its admiitedly invalid rule in par. XII was sufficiently clarified
Indeed, with regard te the no-distribution portion of its invalid rule, that
pertion was specifically reaffirmed by Respondent during the organizing
campaign.

DECISION

STATEMENT OF THE CASE

GERALD A. WACKNOV, Administrative Law Judge:
Pursuant to notice, a hearing with respect to this matter
was held before me in Angelton, Texas, on January 20,
21, and 22, 1981. The initial charge was filed on July
24,1 by International Union of Operating Engineers,
Local 564, AFL~CIO (herein called the Union). Addi-
tional charges were filed by the Union on July 31,
August 25, September 2, and October 3. and amended
charges filed on various subsequent dates.

On September 10, the Regional Director for Region 23
of the National Labor Rslations Board (herein called the
Board) issued an order consclidating cases and consoli-
dated complaint and notice of hearing alleging violations
by Intermedics, Inc. and Surgitronics Corpcration, a
wholly owned subsidiary of Intermedics, Inc. (herein
called Respondent or Respendents), of Section 8(a)(1)
and (3) of the National Labor Relations Act, as amended
(herein called the Act). The aforesaid order consolidat-
ing cases was further modified by subsequent orders
dated October 17 and November 18.

1 All dates or time periods herein are within 1580, unless otherwise
specified.




; Pursuant to a representation petition filed on July 23
~by the Union in Case 23-RC-4913, and following a De-
jon.and Direction:of Election issued on September 2,
“an election. by secret ballot was conducted on October
10. The tally of ballots reflects that of the approximately
685 eligible employees, 152 cast ballots for the Union,
-and. 443 cast ballots against the Union. Thereafter, the
~Union filed timely ‘objections to the election. Pursuant to
n order directing hearinig and order consolidating cases
and notice of hearing, dated October 2, the aforemen-
tioned objections were consolidated with the unfair labor
“practice proceeding for the purpose of hearing, ruling,
and decision by an administrative law judge.

%" The parties were afforded a full opportunity to be
heard; to call, to examine and cross-examine witnesses,
and’ to introduce relevant evidence. Since the close of
the hearing, briefs have been received from the General
“Counsel, counsel for Respondent, and counsel for the
“Union.’

. Upon the entire record and based upon my observa-
tion of the witnesses and consideration of the briefs sub-
mitted, I make the following:

FINDINGS OF FACT

1. JURISDICTION

- The Respondents are affiliated business enterprises en-
"gaged in the manufacture of medical and surgical devices
,and various other products, maintaining their principal
facilities in Clute and Freeport, Texas, and constitute a
smgle integrated business enterprise and a single employ-
er within the meaning of the Act.
.. In the course and conduct of their business operations,
Respondents annually sell and ship goods and materials
valued in excess of $50,000 directly to firms located out-
side the State of Texas. It is admitted, and I find, thar
Respondents are now, and have been at all times materiaf
herein, engaged in commerce within the meaning of Sec-

tion 2(2), (6), and (7) of the Act.

H. THE LABOR ORGANIZATION INVOLVED

Tt is admitted that the Union is, and has been at all
times material herein, a labor organization within the
meaning of Section 2(5) of the Act.

III. THE ALLEGED UNFAIR LABOR PRACTICES AND
ELECTION OBJECTIONS

A. The Issues

The principal issues raised by the pleadings are wheth-
er Respondent viclated Section 8(a)(1) and (3) of the Act
by discharging some 35 employees because of their union
activity, by engaging in surveillance of employees’ union
activity, by,promulgating and enforcing an unlawful no-
solicitation and distribution rule, and by various addition-
al conduct; and whether as a result thereof and as a
result of other alleged objectionable conduct, certain
election objections should be sustained and a new elec-
tion directed.
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B Facts. ...

1 Background

Intermedi¢s, Inc. and Surgltromcs Corporatit
wholly owned sub51dlary of Intermedics, Inc., are Texas
corporations engaged in the manufacture and distribution
of medical and -surgical devices and other products. ‘In-
termedics primarily manufactures cardiac pacemakers
and pulse generators, and has its principal facility in
Freeport, Texas. Surgitronics primarily manufactures ac-
cessory products for the pacemaker lines that Interme-
dics produces, and maintains its principal place of busi-
ness in Clute, Texas, approx:mately 6 miiles from the In-
termedics plant.

Russell Chambersis the president and chlef executlvc
officer and director of Intermedics. Chambers is also the
sole director of Surgitronics. Steven Barton is the presi-
dent of Surgitronics and réports directly to Chambers.. -

The Union commenced organizing the employees at
the Surgitronics plant in July, and on July 23 filed a rep-
resentation petition in Case 23-RC-4913 limited to a unit
consisting only of the approx:mate]y 150 production and
maintenance employees- of Surgitronics: - Thereafter; . a
representation hearing was held on August 11 ‘and 12.
On September 2, the Regional Director for Region 23 of
the Board issued a Decision and Direction of Election
wherein the unit was expanded to include essentially the
approximately 685 production and maintenance employ-
ees of both Intermedlcs and Surgltromcs .

2. Events at the Surgitronics facility

On Monday morning, July 21, fo]]owmg a union . or-
ganizational meeting the prev1ous evening, employees of
Surgitronics were handing out union’ cards and talking fo
employees about the Unijon in the Respondent ] parkmg
lot. Similarly, such union activity was occurring in the
lunchroom prior to work. Sue Daniels, a group leader in
the Cyberlith department at- Surgitronics, who had been
employed since January ‘8, 1978, got about 10 employees
to sign cards that morning prior to work which com-
menced at 7:30 a.m.2. At or about 8:30 a.m., Security
Guard Theresa Norris approached Daniels at her work
station and informed her that-Tom Anderson, director of
manufacturing, had instructed Norris to search the
women’s purses for union cards. Daniels said she did not
believe anvone had the right to do this without a search
warrant. Norris agreed, but said that she had been told
she would be fired if she did not search the purses.

During the course of the morning, Daniels collected
union authorization cards from various employees who
had similarly been soliciting employees to sign them in
the lunchroom that morning, explaining that there was a
chance their purses would be searched. At the 12:30 p.m.
lunchbreak, Daniels stepped outside the door of the plant
with emplovees Geraldine Reynolds and Debbie Mendez
and handed 23 authorization cards to Reynolds. Daniels

? Empioyee Kenneth Miller similarly testified that he passed out union
catds in the lunchroom on the morning of July 21, and that Supervisor
Tony Monte was present and watched the employees while they were
engaged in this activity.
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testified that Security- Guard Norris had followed the
employees out the door and was watching them. There-
upon, Daniels told Norris that Daniels could do what
she wanted to on her lunchbreak. Norris replied, accord-
ing to Daniels, “I'm cool. 1 understand what you are
doing, but I am telling you they’re watching you.” Dan-
iels observed that two other security guards were stand-
ing at the plant window watching the group.?

Upon returning to work after lunch, Daniels observed
Supervisors Billy Tabor, Tom Anderson, and Tony
Monte. standing outside the door of the quality control
room, watching the employees. Similarly, Myron Ligon
and Ray Albrecht commenced to watch the employees.
The latter two individuals, who headed the personnel de-
partment for both companies and maintained their offices
at the Intermedics plant in Freeport, would customarily
come to the Surgitronics plant on Wednesdays, and Dan-
iels had never known them “just come over and spend
the day with us and meander around the plant.”

Employee Cecilia Moody testified that on July 21 the
employees were kept under constant surveillance by var-
ious supervisors who would congregate in groups and
carefully observe the employees. Moody further testified
that such conduct by supervisors was completely out of
the ordinary.

Daniels testified that on the morning of July 22, appar-
ently prior to work, she observed that supervisors Dale
Wells and Tony Monte had conspicuously remained in
the lunchroom and were noticeably attempting to over-
hear the employees’ conversations. Customarily, accord-
ing to Daniels, these supervisors get coffee from the
lunchroom and take it to their office.

Later during the morning of July 22, Supervisor Billy
Tabor asked Daniels to follow him to Barton’s office and
to bring her purse. Daniels did so. Barton asked her to
hand her badge to the security guard who was present.
Daniels asked whether Barton had a reason for this, and
Barton said, “Yes. We no longer feel like you're happy
with your job here.” Daniels replied, ‘“That’s not so, be-
cause I love my job.” Barton said, “Well, we don’t feel
like you do.” He then asked Tabor to gather her person-
al effects because he did not want Daniels back in the
plant. She was escorted out of the plant by the security
guard.

That evening, Daniels phoned Tabor to inquire about
the real reason for her discharge. Tabor said he could
not talk to her about it. After much urging. Tabor asked
if Daniels recalled the Shirley Frv inciderni which hac
occurred some 6 weeks before and said that this was the
reason for her discharge.?

3 Employee Reynolds corroborated Daniels’ testimony in this regard.

4 About 6 weeks prior to July 22, & quality control inspector, employ-
ee Shirley Fry, had without explanation walked off the job. Contrary to
Respondent’s rules, Fry was not discharged for such an infraction of
policy, but rather was allowed to return to work the following day. Em-
ployees Mary Siegel, Sue Daniels, and Dena Schultz, all quality control
inspectors, protested this favorable treatment of Fry and tendered their
resignations. In addition, although the record is net entirely clear on this
point, it appears that Cyberlith department empioyees remained in their
work area but refused to work for 3 hours that day as a result of this
incident. Later that day, Ray Albrecht, employee relations manager, ad-
vised the three aforementioned employees that Fry had been terminated,
and requested that the women rescind their resignations, stating that the
women could remain as employees and the matter would never be

Mary “Siegel became employed: by Sur
August 7, 1978. She worked in quality control
supervisor was Doug Bromley: On' Monda
July 21, at work, Siegel talked to employees:ab
Union and passed out authorization cards.

10:30 a.m., Security Guard Norris, whom Sie
only casually, approached her and . asked::whe
could get some cards as she had a friend-wh

sign a card. Siegel feigned ignorance, and-: replw&
she did not know what Norris was talking about.

The following morning, July 22, after: ‘attendin
union meeting the preceding night,  Siegel’
proached by Supervisor Jim Glidewell, who ady
Siegel to bring her purse to Barton’s office. In the of!
were Barton and George Tumbleson, another :
guard. Barton stated that Siegel was being discharged
cause on a previous occasion she had said she was: gois
to quit. Siegel argued that the incident® he was refer;
to had occurred some 6 weeks before and was supp

' to have been forgotten. Barton replied, according

Siegel, “Okay, you have an attitude problem.” . Si
asked if Barton thought she was. “an instigator’:
Barton replied, “Well, are you?” Thereupon, she
corted to her car by the security guard. :

That evening Siegel phoned her supervisor, Do
Bromley, and inquired about the real reason for her dise
charge. Bromley repeatedly saxd he could not talk al
the matter, : :

Siegel affirmed that from time to time Supe’ is
Bromley would advise her that her rejection rate was
too high, and that the product she was inspecting should
be inspected in accordance with commercial rather than
military quality control specifications. According 10
Siegel, the type of inspection, whether commercial - Qf
military, would vary from day to day, and Siegel would
continue applying one type of specification until advised
to the contrary by Bromley. Siegel testified that Barton
made no mention of any alleged misapplication of :thi
correct inspection standard during the dlscharge ini
view.

Karen Summers became employed by Surg:tromcs on
September 25, 1979. She was a quality control inspec :
Doug Bromley was her supervisor. She attended the
July 20 and 21 union meetings. On the morning of July
21, she went to the cafeteria and attempted to get em-
plovees to sign authorization cards.

On July 22, at or about 9:45 a.m. Supervisor Jim
Glidewell called 14 quality control employees to a meet
ing. Ray Albrecht, employee relations manager,® and
Myron Ligon, personnel director, were also present.
Glidewell announced that the meeting had been called
because Mary Siegel had been terminated due to a dis-
agreement with management. Summers asked the nature
of the disagreement and Glidewell reiterated that “it was
just a disagreement.” Summers asked if it had anything
to do with the Union. Glidewell said no, and added that

brought up 2gain. Thereupon, Siegel and Daniels did rescind their resig-
nations, but apparently Schultz did not.

® Barton was again referring to the Shirley Fry incident in w}uch both
Siegel and Daniels were involved, supra, fa. 4.

& Albrecht quit in August 1980.




Siegel and management simply did not see eye to eye.
Summers: pursued  the matter and asked whether Al-
brecht or Ligon could give her a better answer. Again
Summers was advised that Siegel had been terminated
due to a disagreement with management.

- Immediately following the meeting, Ligon approached
Summers and told her“to accompany him to Barton’s
office if she wanted to know more about Siegel’s termi-
nation. Summers did so and waited outside Barton’s
office for about 5 minutes while Ligon and Albrecht
were in conference with Barton. Upon being admitted to
the office, Barton asked Summers what the problem was.
Summers stated she was told she could ask why Siegel
was fired, adding that Siegel was her friend. Barton
asked whether Summers knew that Siegel had previously
tendered her 2-week resignation notice. Summers ac-
knowledged that she did know this, adding that she was
also aware that Siegel had rescinded her resignation.
Barton then stated that Siegel’s discharge was none of
her business and asked whether Summers liked her job.
She said yes. Barton then stated that she, too, could be
terminated. Summers looked at him incredulously.
Barton said “That’s right,” and told Security Guard
Tumbelson, who had been in the room during the con-
versation, to obtain Summer’s badge and escort her to
her car, stating that he did not want her to go back
through the building to get her personal belongings.

Geraldine Reynolds worked for Surgitronics in the
subassembly department. She attended the July 20 union
meeting and solicited union cards before work the next
day, putting the cards in her purse. At lunchtime she ob-
tained a number of authorization cards from Sue Daniels,
as described above, and observed that two security
guards were watching the group of employees outside
the plant. Upon getting into her car for the purpose of
delivering the authorization cards to the union repre-
sentative, she noticed that Supervisor Tony Monte had
gotten into a white security car with “Intermedics Secu-
rity” printed on the door. Observing that Monte was fol-
lowing her on her way to the Union’s headquarters, she
pulled into a restaurant parking lot and waited. Monte,
who had followed her into the lot, left after about 5 min-
utes. Reynolds then proceeded to deliver the some 30 au-
thorization cards to the Union’s headquarters, with an
accompanying note to the business representative stating
that the Company was aware of the union meeting
Sunday and that “‘all hell has broken loose.”

Employee Debbie Goudy, who began working for
Surgitronics on October 28, 1978, testified that she had
attended the July 20 and 2] union meetings and that
prior to the commencement of work on July 21 she so-
licited one authorization card. On July 21, her supervi-
sor, Duane Taylor, conducted a meeting of the 35 em-
ployees in the disposable products department. Taylor
said, according 10 Goudy, that if the Company were to
g0 union the emplovees would lose all their benefits and
that they would not be able to talk to him about personal
problems but rather would have to bring these matters to
his attention through the union steward. He further
stated that the employees could get their cards back if
they wanted to.
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On July 31, Taylor asked Goudy if the Union were
holding the election. Goudy- replied - that she dld not
know the Union had gotten that far.”

On the next day, Friday, August 1, Taylor mstructed
Goudy to count certain inventory, statmg that-he would
have all the other employees assist in taking inventory of
the r¥maining items. After lunch that day, Mya Stetz-
man, a group leader, instructed Goudy to count certain
additional items on the shelves. Goudy asked if Stetzman
had asked Taylor about this, and Stetzman said that she
had. Nevertheless, Goudy replied ‘that she was not going
to perform such work until Taylor instructed her to
count the additional items, advising Stetzman that Taylor
had previously stated that all the other employees were
going to help. About a half hour later, Taylor did so in-
struct Goudy. Goudy asked him to help her get the
boxes off the top shelves as she could not reach them. As
she was carrying a box of parts, the box dropped on the
floor and she picked them up. The parts were not dam-
aged and nothing was said to her by Taylor, who was
present at the time. She continued to perform the re-
quired work until 2:30 p.m. when she left work ‘upon re-
ceiving a call from the Respondent s day care center that
her little boy was sick.

On Monday morning, August 4, Taylor directed some
30 employees, including Goudy, who were not then in-
volved in taking inventory, to wait in the lunchroom
until they were called, apparently by some other supervi-
sor, to assist in another area. While Goudy was waiting
in the lunchroom, Supervisor Monte entered, stood at
the head of one of the tables, and asked if anyoody knew
how to count. Goudy replied that she usually used the
electric counter and did not count by hand. Monte then
left.

Goudy had been waiting in the lunchroom from 7:30
to 11:20 a.m., at which time Taylor sent Goudy and an-
other employee to another line. About 5 minutes later
Taylor summoned Goudy into an office and asked what
“the hell she was doing pulling a temper tantrum.”
Goudy asked what he meant by a temper tantrum and
Taylor replied, according to Goudy, “What about the
one this morning” Goudy suggested that Taylor call
Stetzman into the office. Stetzman was called to the
office and confirmed that Goudy had refused to do cer-
tain work.” Tavlor said, “Well, it’s outside of my hands,
anyway. | already talked to Myron Ligon, and he’s au-
thorized me to fire you.” Then she was escorted to the
door.

On the morning of August 28, Supervisor Jim
Glidewell conducted a meeting attended by about five
quality control employees, including Zenda Zak. Zak tes-
tified that during the course of the meeting, Glidewell
said he had an open-door policy and invited the employ-
ees to come in and talk to him about problems whenever
they desired to do so. Immediately thereafter, Glidewell
summoned Zak to his office and said it was quite obvious
that she was involved in the Union. He asked what she
thought the Union could give her that the Company

7 Whether Stetzman was referring to Goudy’s refusal to follow her in-
struction the preceding Friday, or Goudy's reluctance to assist Supervi-
sor Monte that Monday morning, is not clear from the record.

o e e
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could not, and wanted to know if she had any com-
plaints about benefits. Zak stated that she had no com-
plaints about benefits, but voiced several other com-
plaints. Glidewell reiterated that he had an open-door
policy, and that the employees should feel free to come
in and talk tc him. He also said that he wanted to know
what the employees were thinking, and wanted tosknow
“if anything was going on.”

3. The July 25 layoff at Surgitronics

At or about 3 p.m. on July 2], a group meeting of all
Surgitronics employees was held. Steven Barton, presi-
dent of Surgitronics, handed out yearly pins to certain
emplovees and announced the employee of the month.
Barton went on to state, according to employee Sue
Daniels, that production was great, that the employees
were doing a fine job, and that there was plenty of work.
He also said that the Cyberiith area had done such a
great job with the Xerox boards, a product manufactured
by Kespondent for the Xerox Corporation, that Xerox
had awarded the contract to Surgitronics, and again reit-
erated that there would be plenty of work for every-
body. Barton further mentioned, according to Daniels,
that Respondent had ‘purchased a company in Minnesota,
and intended to begin producing certain new products
formerly manufacturing by it, and stated that “we would
all have plenty of work, more modern work, and a lot
better work.”

Barton then turned the meeting over to Tom Ander-
son, director of manufacturing, who announced a “pleas-
ant surprise” for the emplovees. Anderson then stated
that the point system, which had been utilized as a means
to reduce absenteeism, was going to be modified to the
employees’ advantage. Thereafter, the meeting was
opened to guestions and comments, and various employ-
ees from the subassembly and Cyberlith departments
voiced complaints and pointed out various concerns.

Cecilia Moody, another Cyberlith department empioy-
ee, confirmed Darniels’ foregoing account of the meeting,
testifying that Barton stated that business was great, that
sales were up, that a new plant had been acquired, that
Surgitronics had a Xerox contract, and that the Cyber-
lith department was doing fantastic. Emplovee Kenneth
Miller testified that during this meeting, Barton stated
that there was going tc be plenty of work.

Barton testified that communications mestings, attend-
ed by ali emplovees, are conducted zvout once a month
and that there was such a mecting on the morning of
July 21. On direct examination by Respondent, Barton
testified that the upcoming contract for Xerox “that was
a period of time away" was discussed; that he compli-
mented the employees on the quality of their work
which was very good: and mentioned that he and Cham-
bers were then involved in negotiztions concerning the
potential acquisition of a company called Medgeneral® in
Minneapolis, and described some of Medgeneral’s prod-
ucts which would possibly be produced by Respondent.
On cross-examination, however, Barton acknowledged

® This company was not acquired until December 28, and Respondent
had not commenced manufacturing any new products as a result of this
acquisition as of the date of the hearing herein

telling the employees that Respondent had received an
order from the Xerox Corporation in California for some
commercial electronic boards, and had also received a
small order from Xerox in Dallas; that Respondent’s cus-
tomers were pleased with various products produced by
Surgitronics and were increasing the amount of thei
orders; that for the remainder of the month the produc-
tion schedule was “very rough” and “it would requie
everybody’s best effort in order to get the orders out the
door™; and, in conclusion, Barton acknowledged that he
asked for a big effort from the employees and exhoried
them to reduce their absenteeisin as much as possible.

On the morning of July 25, the 15 employees who
worked in the subassembly department were summoned
into Barton’s office about 9:30 a.m. Russell Chambera
and Steve Barton were present. Barton stated that it was
a sad day for Surgitronics. He announced a permanent
layoff, explaining that for various reasons Respondem
was closing down both the Cyberlith and subassembly
departments. Barton further told the employees that n
would take 3 to 6 months before a new Cyberlith pro
gramer would be ready for production. A similar mect-
ing was held that morning with some 15 or 20 Cyberlith
department employees. As a result of the two meetings,
approximately 34 employees were terminated and re-
ceived their paychecks that day. Thereafter, they each
received a separate check constituting their termination
pay.

Chambers testified that there were three principal rea-
sons which prompted Respondent’s decision, tentatively
made in May, to cease production of the Cyberlith pro-
gramer. First, Chambers had received calls in May, and
perhaps prior to May, from sales representatives com-
plaining about technical problems, apparently involving
the battery life of the programer, that doctors were expc-
riencing. Respondent had previously been aware of these
problems.? Secondly, on May 30, the Respondent had
submitted a written request to the Food and Drug Ad-
ministration for permission to produce a replacement
programer which had previously been designed. Re-
spondent, anticipating speedy approval, expected to
begin production of the new programer and discontinuc
the production of the old programer as soon as FDA ap-
proval was received. The approval, expected to bc
within 60 days following the May 30 submission. was not
forthcoming. Instead, on July 8, the FD>A notified Re
spondent that substantial additional information was
needed before the FDA could approve the product for
production and marketing.'® Finally, according to
Chambers, it was felt, aiso apparently in May, that the
market was saturated, and that there were quite a few
programers in inventory which would satisfy the re-
duced demand until the new programer could be market-
ed. Chambers was also concerned about Surgitronics’ op-
erating deficit of $500,000. Chambers testified that as a

§ According to Barton, Respondent had known about the problem for
6 or § months prior to the layoff, and the engineers at Intermedics had
been investigating alternative power sources. At the time of the hearing,
this problem was still being evaluated.

10 Such authorization was not received from the FDA until the firs(
part of January 1981.




result of the foregoing, it ‘was decided to discontinue
- production of the old programer. Thereupon, the layoff
. was effectuated.!?
.- Barton’s testimony regardmg Respondents reasons for
the layoff did not differ materially from the reasons
enunciated by Chambers. Although Barton stated that
the last time he and Chambers discussed the matter was
the morning of July 23, and recounted this July 23 con-
_versation during the course of his testimony, he did not
provide the substance of any prior conversation he may
have had with Chambers. Barton also further testified
that the final decision to effectuate the layoff was made
at or about 4 p.m. on July 23, upon being advised by
Personnel Director Ligon that there were no openings
for Surgitronics employees at the Intermedics facility.
Employer Kenneth Miller, who worked as an elec-
tronic technician in the Cyberlith department, testified
that on the morning of the layoff an employee asked
Miller how many Cyberlith programers were scheduled
to be produced for the remainder of the month. Miller,
in turn, asked Supervisor Bill Tabor, who advised Miller
that the department had produced 98 programers to date
that month, and that the quota for the month had been
set at 150. According to Miller, the Respondent had cou-
sistently produced about 150 programers per menth.
Employee Zenda Zak testified that on July 28, 29, and
30, following the layoff, she observed two employees
performing work (making a particular type of torque
‘screwdriver) on the assembly line, which work subas-
sembly department employees had previously per-
formed.?2 Further, on August 1, Zak had a conversation
with her supervisor, Jim Glidewell, as she was inspecting
Xerox boards which had been produced by the Cyberlith
and/or the subassembly. department. Glidewell stated
that the Xerox boards were the Company’s “‘bread and
butter” for the menthly billings, and that laying off the
Cyberlith and subassembly lines really hurt the Company
as the boards were the big money makers. According to
employee Kenneth Miller, a qucta of about 1,500 Xerox
boards per week had been scheduled for the month of
July, and during the week ending July 25, most of the
Cyberlith department employees were working on the
Xerox boards, rather than programers, in order io meet
this monthly quota.
. Mary Compton was transferred from the Intermedics
facility to the Surgitronics plant on August 1. She was
placed under the supervision of Tony Monte and worked
on Xerox boards along with several other transferees
from Intermedics, Further, Compton testified that sever-
al additional Intermedics employees ‘'were transferred to
quality control at Surgitronics. Compton also testified
that the subassembly depariment, supervised by Tony
Monte, continued to function on and after August 1, and
she observed that the line was staffed by 15 or 20 em-
ployees. Prior to the hearing, according to Compton,
two employees who had quit approximately a year
before were rehired by Surgitronics and five new em-

33 Respondent had produced a total of about 2,000 Cyberlith pro-
gramers at the time that production was discontinued on July 23.

% The record shows that subassembly department employees had cus-
tomarily produced numerous products in addition to those used only in
conjunction with the Cyberlith programer.
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ployees with no prior work experience. for. Respondent
had recently been hired.

Zenda Zak testified that the vaerllth ]me started up
again about the end of October. Since that-time the Cy-
berlith department, staffed with about 15 employees, ap-
parently all but | or 2 being transferees from Interme-
dics, has been working on an overtime basis making the
old Cyberlith programer with only a few minor changes.
To the date of the hearing, about 200 Cyberhth pro-
gramers have been made.

Barton, explaining the need to commence the produc-
tion of the old Cyberlith programer in October, testified
that, in September or October, Respondent acquired a
company that manufactured pacemakers. This acquisition
cieated a greater demand for the Cyberlith pacemaker,
thus necessitating the need for the production of Cyber-
lith programers which are used by physxclans to program
implanted Cyberlith pacemakers. '

4, Events at the Intermedics facility

The Union first handbilled Respondent’s Intermedics
facility on August 13. Bob Smith, field representative,
testified that as he was handbﬂlmg at a side entrance
along with employee Mary Siegel, a guard walked over
to him and remained standing in very close proximity to’
him, observing and waving employees’ automobiles in
through the gate in order to prevent the employees from
accepting any literature. Another security guard hollered
to the first guard, “Don’t let those cars stop. Wave them
on in.” This acticn on the part of the security guards, ac-
cording to Smith, effectively inhibited the Union’s ability
to distribute handbills to the employees.

Within 15 minutes, a Freeport police officer drove
through the parking lot entrance, stopped his car near
the building, and spoke to a security guard supervisor.1?
The police officer then approached Smith and told him
that Intermedics did not want him there and wanted him
removed. He further warned Smith that, if the Union’s
handbilling caused one car to stop in the street, the indi-
viduals distributing the “handbills would be arrested.
Smith, who is also a municipal court judge, told the
police officer that the Union had a right to handbill. Ac-
cording to Smith, Respondent’s security guards would
wave cars in through the gate on each subsequent occa-
sion when the Union commenced to handbill. Smith fur-
ther testified that at no time did the handbilling cause
any cars to stop in the street.

E. G. Fuqua, business manager of the Union, similarly
testified that a security guard came out and stood by him
the entire time he was handbilling at a different gate. As
the cars weuld approach, the guard would wave them
through. Fugua made certain that at no time was traffic
slowed up, as he had been advised by the police that if
cars were caused to stop in the street he would be arrest-
ed. Moreover, Fuqua testified that on the various occa-
sions he would begin to handbill, a TV camera, mounted
on a pole near the gate he was handbilling, would cease
its panning motion and would become fixed on him and

‘% The security guard standing near Smith advised Smith that the

police officer was speaking to the guard’s “boss.”
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on employees who where also engaged in handbilling.
Further, on August 20, as Fuqua was handbilling, he ob-
served that one of the guards who was patrolling the en-
trance to Respendent’s building gathered the handbills
from the employees as they entered the building.

Employee Steven Shoemate testified that in late
August, he accepted a union Jeaflet from an individual
upon entering the gate. When he arrived at the security
entrance, a guard said that Shoemate was going to have
to give him the leaflet as such literature was not allowed
either on company property or in the plant. However,
Shoemate refused to turn over the literature to the
guard. Also in late August, Shoemate’s supervisor, Elmer
Fischer, asked him to remove a green union bumper
sticker from his toolbox because Fischer “didn't want to
receive a lot of harassment and static and pressure from
the higher-ups.” Shoemate complied with this instruc-
tion.

Shoemate further testified thz: at a meeting of all In-
termedics employees, held on August 7, Chambers said
that there was a company rule prohibiting union htera-
ture on company property and in the plant, and told the
emplcyees that he did not want the union people on
company property disrupting business.

Judith Callaway testified that in August, on a day
when the Union was distributing handbills outside the
plant, she cbserved that three or fcur security guards
were jerking the leaflets out of the employees’ hands as
they were entering various entrances of the plant.
Callaway also testified that various products such as
toys, jewelry, Avon, and Amway items were sold by em-
ployees on company property during breaks. Also, foot-
ball pools were prevalent.

5. The no-solicitation and distribution ruie

The parties stipulated that prior to November 1980 an
employee handbook entitled *“The Future Looks Good”
was handed out to new employees. The handbook con-
tained the following rules, applicable to the employees at
both the Surgitronics and Intermedics facilities:

X11J. COMPANY RULE AND REGULATIONS

The following constitute major infractions of Com-
pany Rules and Codes of Conduct. While this list is
not all inclusive, committing one or mere of these
serious offenses mav result in Cismissa!

* * * * *

15. Possession of objectionable printed matter or
photographs.

16. Soliciting or distribution of literature on Compa-
ny property.

XXV1. NO SOLICITATION RULE

It is the rule of the Company that unavthcrized so-
licitation of employees or customers upon the prem-
ises or in the area of the plant or coffice by or on
behalf of any club, society, labor union, religicus or-

ganization, political party or similar association
strictly prohibited. This prohibition applies both 10
employees on working time and to outsiders, and it
covers soliciting in any form, whether for member.
ship for subscription, or for payment of money.

6. Election objections

According to the uncontradicted testimony of Beatrice
Carroll, observer for the Union during the course of the
morning election session at Intermedics on October 10,
Russell Chambers, president and chief executive officer
and director of Respondent, entered the voting area,
looked around, and uttered some statements, the nature
of which Carroll apparently did not hear, at a time when
some 30 employees were standing in line waiting to vote.
The Board agent conducting the election, according o
Carroll, had to instruct Chambers to leave the area twice
before Chambers complied.

Later that morning, Chambers walked into the hall
way area outside the voting room, where some 40-50
employvees were queued waiting to vote. According to
employee Judy Calloway,!'? Chambers broke through
the line, stopped, and frowned while staring at the em-
ployees in line, and then departed. ‘

Some 35 employees, comprising those Cyberlith and
subassembly department employees who had been laid
off on July 25, and other alleged discriminatees who had
been discharged earlier that week, had assembled at the
Surgitrenics facility on October 10, at or about 7:35 a.m,,
for the purpose of voting during the morning session.
They were not permitted in the building when the poils
opened, Rather they were ordered to the rear of the
building, where they were met by a security guard, and
were required to wait in a mosquito-infested area for
nearly an hour before they were permitted to vote. Upon
being advised that these employees were thus being pre-
vented from voting, the Board agent conducting the
election announced over the loudspeaker, three different
times, that any remaining voters should cast their ballots.
After the third announcement, the employees were al-
lowed to vote. .

At the preelection conference, according to Union
Business Representative Smith, the attorney for Re-
spondent contended that the aforementioned employees
should come in earlv and vote as 2 group, or wait unti)
evervone had voted, taking the position, in effect, that
no other empleyees should see them. While Smith said
there was no resolution of the matter, he understood that
when the emplovees presented themselves at the polls
they would be permitted to vote.

C. Analysis and Conclusions

1. The &(a)(1) violations

The credible and unrebutted testimony of various em-
ployees, including Sue Daniels, Kenneth Miller, Cecilia
Moody, Mary Siegel, and Gerzaldine Reynolds, abundant-
ly establishes that Respondent was well aware of the

14 Calloway had heard “through the grapevine” that Chambers had
appeared in the voting area earlier that morning.
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nature and extent of its employees’ union activity on July
21°and thereafter at the Surgitronics facility. Such activi-
ty was not clandestine, but rathér was engaged in-openly
and extensively in full-view of supervision.

Moreover, the unrebutted record evidence shows that
such orgamzatlonal activity- prompted Respondent to
engage in extensive surveillance of -employees’ union ac-
tivity, Surveillance by Respondent’s: supervisors and se-
curity guards!® was blatant and widespread, and includ-
ed attempts to search employees’ purses, spying on em-
ployees during their bréaks,!® closely. watching employ-
ees while they were working;. conspicuously observing
employees as they would enter the gates of the Interme-
dics facility by stationing guards at such locations and by
monitoring the activity by means of a TV camera, and
by following employee Geraldine Reynolds as she at-
tempted to deliver authorization cards to the union rep-
resentative during her lunch break.?

In the absence of contrary testimony by Respondent s
supervisors who were explicitly identified as having en-
gaged in surveillance of employees for prolonged periods
of time and in a manner which was inconsistent with
their customary daily routines, I find' no ‘merit to Re-
spondent’s contentions that the employees who testified
herein regarding said surveillanice were simply paranoid
or overly sensitive, and that the'conduct of Respondent’s
supervisors was not out of the ordinary: Rather, I credit
those employees named above and-find'that Respond-
ent’s ‘supervisors commeénced to engage in atypical be-
havior, characterized by intensive and highly: conspicu-
ous surveillance of employees” activity immediately upon
learning of the organizational campaign. Surveillance of
this nature clearly has an inhibiting: effect upon employ-
ees’ union activity and is violative of Section 8(a)1) of
the Act. See K-Mart Corporation, 255 NLRB 922, 922-
925 (1981); Stoughton Trailers,. Inc., 234 NLRB 1203,
1205-07 (1978); Lyman Steel Company, 249 NLRB 296,
302-303 (1980).

The record is clear that durmg the handbll]mg at the
Intermedics facility on and after August 13, those orga-
nizers and employees dxsmbutmg handbills at the gates
and those employees receiving handbills were conspicu-
ously observed by security guards and by a TV camera
trained on such activity. Moreover, the conduct of the
guards in waving employees’ cars through the entrances
effectively precluded many employees from obtaining
such literature. Absent legitimate justification for such

75 The conduct and statements of security guards is clearly atiributable
to Respondent. See M. N. Landall Stores, Inc., d/b/a Clark’s Discourt De-
partment Store, 168 NILRB 273, 288 (1967), enfd. in pertinent part 407
F.2d 199 (6th Cir. 1969); Naiional Paper Company, 102 NLRB 1566,
1571-72 (1954}, enforcement denied 216 F.2d 859, 868 (Sth Cir. 1954).

¢ Indeed, one sccurity guard warned employee Daniels that she was
being watched. ’

'7 1 credit empioyee Reynolds and find that she was not fabriceung
this incident, and that she was indeed followed by Supervisor Tony
Monte after she was observed by security guards receiving authorization
cards for transmitiel to the Union, While the Respondent presented evi-
dence that Monte did not have access to the particular Intermedics secu-
rity vehicle described by Reynolds, I nevertheless conclude that Monte
engaged in the conduct attributed to him by Reynolds, as Reynolds ap-
peared to be a forthright witness with a vivid recollection of the occur-
rence, and particularly 25 Monte was not called on to deny Reynolds’ tes-
timony. I find that by such conduct Respondent violated Sec. 8(z}(1) of
the Act, as alleged
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surveillance of clearly permissible union organizational
activity which, I find, in crediting the testimony of
Smith -and" Fuqud, catised’ neither interference with ems--
plovees ingress into Respondent’s parking lot, nor traffic
congestion in the adjacent street, nor-any other disrup-
tion of Respondent’s operations which would reasonably
have provided it with legitimate concern, the Respond-
ent’s actions were unwarranted and" constituted unlawful
surveillance havmg the clearly inhibiting effect of pre-
cluding lawful union activity.2® 1 find, in agreement with
the General Counsel, that by such  conduct Respondent
has violated Section 8(a)(1) of the Act.1® See United
States Steel Corporation, 255 NLRB“1338 (1981); Fuith
Garment Company, Division of Dunhall Pharmaceutical,
Inc., 246 NLRB 299, 301-302 (1979); J. P. Stevens & Co.,
Inc., 244 NLRB 408 (1979); C. E. thkmson & Sons, Inc,
255 NLRB 1367, 1376:(1981).

Respondent, admitting that security guards confiscated
handbills from employees as they were entering the
plant, mazintains that this”was the result of a misunder-
standing of management’s instruction to simply obtain
one such handbill. Contrary to Respondent’s position, I
find that such an alleged misunderstanding does not
excuse jts conduct. Thiis; employees were fiever thereaf-
ter advised that the handbills has been confiscated by
mistake, nor were they told that Respondent would
permit employees to bring such literature into the plant.
Moreover, the confiscation-of such literature was consist-
ent with Respondent’s’ unlawful no-distribution rule,
infra. 1 therefore find that, by confiscating such hand-
bills, Respondent violated the Act, as alleged. See Photo-
Sonics, Inc., 254 NLRB 567 (1981); Elias Brother Big Boy,
Inc., 137 NLRB 1057, 1075 (1962), enfd. 1325 F.2d 360
(6th Cir. 1963).

It is uncontroverted that on July 21, Supervxsor Duane
Taylor told a group of 35 employees that if the company
was to go unjon the employees would loose all their
benefits, that they would no longer be able to talk to him
directly about their personal problems, and that they
could get their union cards back if they wanted to. Such
statements regarding the loss of benefits are violative of
the Act. Jamaica Towing, Inc., 236 NLRB 1700 (1978),
enfd. in part 632 F.2d 208 (2d Cir. 1980); Han-Dee Pak,
Inc., 232 NLRB 454, 458-459 (1977). Moreover, I find
that in the context of Taylor’s unlawful warnings of ioss
of benefits, his suggestion that employvees could request

1% Respondent’s records refiect that on August 20 (wo separate inci-
dent reports were prepared by security guards, reflecting that the hand-
billing on thst particular morning result in some traffic congestion be-
tween 6:45 z2nd 6:55 a.m. The guards who authored such reports were not
called as witnesses. Assuming arguendo that the handbilling did cause
traffic congestion for a brief period of time, Respondent’s unlawful sur-
veillance commenced a week prior to this incident.

'$ While the record evidence shows that Respondent did not summon
the police in the first instance, ] find that statements by police officers
that individuals wno efigaged in handbilling would be arrested if they ob-
strucied traffic, and that Intermedics did not want the handbilling to con-
tinue, is attributable to Respondent. J base this finding on Smith’s uncon-
tradicted testimony that he observed one of the security guards and the
police officer engaged in a conversation immediately prior to the police
officer’s warrning. ! find that, in effect, Respondent was atiempting to use
the pelice officer for ity uniawful devices. Under such circumstances, 1
find that the police officer's threats are attributable t6 Respondent, and
that by such conduct Respondent has violzted the Act.

e e e e S
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the return of their union cards was coercive, snd similar-
ly vxoialed Section &(a)(1) of the Act.

Also viclative of the Act are Supervisor Glidewell’s
various August 28 statements to Zenda Zak. During this
conversation Glideweli told Zak. according to her unre-
hutted testimony, that he was well aware of her involve-
ment in the Umon and inquired about her reasons for
supporting the Union. He advised her of his open-door
policy, solicited her complainis. and e¢ncouraged her to
advise him “if anything was going cn.” Absent any con-

rary evidence, it is reasonable to presume, under the cir-
cun‘svanpes, that Glidewell was requesting Zak to pro-
vide information regarding empiovees’ union activity.
Such coercive interrogation, implied promises of benefits,
and solicitation of complaints and of information regard-
ing emplovees’ unjon activities. are clearly violative of
Section 8(a)(1) of the Act. 1 so ..\

Finally, Supervisor Fischer's d enive tc Shoemate to
remcve the union sticker from h ioolbox because he

“didn’t want to receive a lr)t cf harassment and static and
pressure from higher-ups™ is viclative of the Act. Abseni
special circumstances noi zpparenf herein, such conduct
inhibits perm)mble union acuvity. See Dixie Machine Re-
builders. Inc., 248 NLRB 881, 282 (iSR0); United Parcel
Service, Inc., 234 NLRB 223 (3978).

The complaint alleges that Respondent’s no-solicitation
and ro-distribution rules are uniawful. Paragraph X111 of
Respondent's emplovee handbook contains clearly an-
lawfnl language, swpra, which prohibits sclicitation and
the dlstrzbm,on of Jiterature on company property. Srod-
dard-Quirk Manyfocturing Co., 138 NLRB 615 (1962);
Lebanen Apparel Corporetion, 243 NMLRB 1024 (1979);
Essex fnternational, Inc., 211 NLRB 749 (1974).

Paragraph XXVI of the same handbook contains an-
other rule regarding solicitation only, which prohibits so-
licitation at any time by “cutsiders” in varieus areas in-
chuding “the area of the piant or office,” but only pro-
hibits sclicitation by emplovees on their working time,

Respon(’em concedes that the po-distribution rules are
invalid, but argues that the no-solicitation rule embodied
in paragraph XXV of the emplu vees’ handbook is valid
inscfar as its application to empicyees on their working
time. Moreover, Respondent mairtains that no ﬁnamg of

a violation is warranted as the rules esmbodied in the em-
n]uvec handbook were uot enforced. In support of this

argument the Respnndem acknowledges that it permitied
1is emplovees and £TVISOrS IC engage in various forme
of sojreriztion for religious vrgamrauons, Aves, Amway,
and Tupperware products, and football pocls, and that
Respondent permitted open solicitation for the Union in
the lunchroom in the presence of supervisors

Ir agreement with the Genzral Counsel, 1 find that
both the Respondent’s no-disiribution and no-sohicitation
rufes are invalid. To the exient that the no-solicitation
rule enunciated in paragraph XXVI1 of the employee
handbook is inconsistent with the rule refjected in para-
eraph X1, such conflicing rules crezis an ambiguity
which wouid reasonably tend to inhibit permissible so-
ficitation by empiovees who wauld be uncertain of
which rule Respondent infended to enforce. Moreover,
Respandent’s contention that the rules were not, in fact,
snforced, does not operate as a defense. as the niere ex-

istence of an invalid rule interferes wal
rights under the Act. Southern Molding.. 1r. R
839, 850-851 (1981); Custom Trizn Produc:. 7 't v
787, 788 (1981) Lennox Hill Hospitul. >0~ 1 11
1242 (1976).

Finally, the record clearly shows thar 15,
unlawful no-distribution rule was indeed cuton
I find that Respondent’s blatant aticmpis 1o o,
union representatives and employees from
handbills to employees at the gates, and the
of handbills by the security guards. constils
ment of the unlawful no-distribution rule Moo, v
spendent’s president, Russell Chambers. oo
Intermedics’ employees on August 7, prioy 10 o
billing at that facility, that there was o «onpo
prohibiting union literature on company proper:
the plant. It is therefore clear that Respoandent o
to, and did in fact, enforce the unlawful una dere
rule, and I find Respondent’s contention 11 the. o .
be without merit.

2. The discharges

Sue Daniels was admittedly considered 1ot 0
standing employee, and Barton admitted that Do
pervisor, Billy Tabor, was not in favor of
her. There can be no doubt, and I find, that Kooy
was aware that Daniels was actively, porsistentl
successfully soliciting for the Union on July 1 oo
Indeed, Daniels was warned by Security il
that her activity was being watched.

On July 22 Deniels was summarily diac
Barton. Although Barton testified that the disclion
prompted by information relayed from Personnel 0
tor Ligon2° to Barton that Daniels had it oo
area and tceld another emplovee that she was pous
fired.2! Barton further testified that during the b
conversation he told Daniels she was being dison-
“refusal to follow orders.” Significantly Barton
testify that Danjels’ discharge was prompted by
ley Fry incident, supra. However, Barton's aftul.
lates that the sole reason for the discharge ol 1.
was the Shirley Fry incident and makes no wenn
the Cheryl Woodward matter.

1 credit Daniels” account of the discharge <o
ticn. and find that Barton told Danizls she was hen.
charged hecause Respondent feh she was
happy with her job. Based on the iforsgoing. 1 l.
the timing and precipitate manner of the dischu i
spondent’s shifting reasons for Daniels’ discharp:.
ure to support such reasons with any convincim
dence, and its failure to confrent Daniels’, an adin
outstznding employvee with a Jong employment v
with such reasons in order or oitain her exphuatn o
the matters which allegedly were of concern to v

20 Ligon did not testify regarding 1hus matter.

%% Barton explained that at the communications meeting ou
empiovee Cheryl Woodward asked Barton if she were gong 1o
Barten questioned her regarding what gave her the impression 1
was 10 be terminated, and she provided Barton with no baw
auestion. He then told her to speak 1o her superviser to see if 1he
problem.




“spondent, it is. abundantly clear that Daniels was dis-
charged solely because of her union activity in violation
of Section 8(a)(3) of the Act. I so find. -

ary Siegel was similarly active in openly so]1c1t1ng
employees to sign authorization cards at the Surgitronics
facility on June 21 and 22, and I find that Respondent
was also aware of her activity in this regard. Barton tes-
tified that Siegel’s July 22 discharge was prompted by
her being “counseled repeatedly” by various supervisors,
including Bromley and Glidewell, regarding her exces-
ve rejection of work which was caused by applying an
incorrect inspection - standard. According to Barton,
iegel was advised during the discharge conversation
that she was being terminated for refusal to follow
orders.

There is no convincing record evidence that Siegel
was “counseled” about ‘her work. Neither Bromley nor
Glidewell was called on to substantiate Barton’s testimo-
ny, nor did Respondent introduce any written documents
which would support Barton’s assertions in this regard.
‘While Siegel acknowledged that Supervisor Bromley
would sometimes have occasion to tell her that her rejec-
tion rate was too high, such conversation would custom-
arily occur when, without her being advised, Respondent
" would change from military to commercial inspection
~_standards. The record indicates that such conversations
were not in the nature of reprimands to Siegel, but
rather were merely routine communications in an effort
to ensure that the correct inspection standards were uti-
lized. Thus, according to Siegel’s unrebutted testimony,
the type of inspection, military or commercial, would
vary from day to day, and Siegel had been instructed to
continue applying one type of specification until advised
to the contrary by Bromley. Moreover, Siegel credibly
testified, again without contrary evidence. proffered by
Respondent, that the most recent conversation with Su-
pervisor Bromley regarding the application of inspection
standards occurred some 3 or 4 months prior to her dis-
charge.

I credit Siegel’s testimony, and find that during the
discharge interview not only did Barton make no men-
tion of her alleged failure to follow orders as the reason
for her discharge, but rather Barton unequivocally stated
that Siegel was being discharged as a result of the Shir-
ley Fry incident which occurred some 6 weeks prior
thereto, and because of an “attitude problem.” Respond-
ent’s shifting. unsupported, and implausibie reasons for
Siegel’s discharge.?? immediately upon becoming aware
of Siegel’s involvement in the organizational campaign.
clearly mandates the conclusion that her discharge was
occasioned not for the reasons advanced by Barton, but
because of her union activity. I therefore find that, as al-
leged, Siegel was discharged in violation of Section
8(a)(3) of the Act.

Shortly after Siegel’s discharge, Barton also dis-
charged Karen Summers who had also engaged in union
solicitation on July 21 in the cafeteria. Summers was spe-
cifically invited to Barton’s office as a result of her
persistent efforts to discern why her friend Mary Siegel

22 Indeed. shortly after Siegel’s termination, the quality control em-
ployees were told by management that Siegel’s discharge was due to "z
disagreement with management” supre.
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had been discharged. While.in Barton’s office: she..can-
didly expressed her disbelief of the reason Barton:was
then advancing for the discharge, namely, the Shifley
Fry incident, and. was thereupon summarily discharged
even after acknow]edgmg to Barton that she did mdeed
like her job. . . Aoyt

Barton testified that shortly after dlschargmg Slegel he
was.advised by Personnel Director Ligon that Summers
had become extremely agitated at a meeting of the qual-
ity control department, which had been held for the pur-
pose of explaining the-discharge of Mary Siegel, and
wanted to know why her friend had been terminated.
Barton testified that during  the ensuing conversation
with Summers in his office; he explained that he really
could not give her complete information on Siegel’s ter-
mination because it was.:a private matter between the
company and the dischargee, and such information was
not normally disclosed.” Summers persisted, however, de-
manding to know why Siegel was terminated and, ac-
cording to Barton, refused to return to work as Barton
had requested. Barton repeated several times that -the
matter was confidential, and finally advised her that-if
she did not go back to work she would also be dis-
charged. She refused and was summarily terminated. . -

1 credit Summers’ account of the conversation. It is
clear that Summers was discharged because of® her ex-
pression of anger toward Respondent and sympathy
toward Siegel, and her refusal to accept Barton’s expla-
nation for Siegel's. termination.. Summers’ behavior' in
Barton’s office was not excessive or extreme, and indeed
she was invited to Barton’s office to receive a more per-
suasive explanation which, when proffered, she promptly
and effectively rebutted. Nor do 1 credit Barton’s testi-
mony that he repeatedly instructed her to return to
work.2% The conly reasonable explanation for Barton’s
discharge of Surnmers is that Summers had demonstrated
her allegiance to the union cause both as a result of her
visible activity in soliciting union cards in the cafeteria,
which activity was carefully watched by Respondent’s
supervisors, and as a resultof her support of Siegel who,
as one of the leading union adherents, had been unlaw-
fully discharged earlier: that day. I therefore find that
Summers also discharged as a result of her activity on
behalf of the Union, and that by such conduct Respond-
ent violated Section 8(a)(3) of the Act, as alleged.

Regarding employee Debbie Goudy, 1 conclude that
the record evidence is insufficient to warrant the finding
that her discharge was violative of the Aci. While
Goudy’s testimony shows that she attended .a union
meeting on July 20, and solicited a friend to sign a union
card *“on the way to work” the following morning, there
is no record evidence that Respondent was aware of
such union activity, or that Goudy demonstrated her af-
finity for the Union while at work. Nor is there evidence
that Goudy was a more active union adherent than the
approximately 34 other employees in ‘her department.
Moreover, on August 1, when Supervisor Taylor asked
Goudy “if the union was holding their election,”
Goudy’s answer that she “didn’t know the Union had

22 In this regard it should be noted that Security Guard Tumbleson
was not called on to support Barton’s testimony.
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’

gotten that far” was not a resporse that would alert Re-
spondent to the fact that Goudy favored the Union.

Geudy’s testimony, which I find was not altogether
candid or complete, shows that she did refuse the direct
instruction of her leadlady on August i, and was thereaf-
ter told by Supervisor Taylor 1o perform the work she
had refused to do. Moreover, Goudy’s testimony regard-
ing the incident on August 4 when she told Supervisor
Monte that she did not count by hand, indicates ancther
instance of insuberdination, thus apparently occasioning
Taylor to immediately reprimand her for a “temper tan-
trum” that morning. 24

I am mindful that Respondent proffered no evidence,
except for that elicited frem Goudy on cross-examina-
tion, in its defense of this allegation, and that Supervisor
Taylor asked Goudy an innocuous guestion about the
union election on August 1.2% Nevertheiess, I conclude
that this allegation should be disinissed for lack of a
prima facie case. Thus, the record contains insufficient
evidence of knowledge of Goudy’s union activity. The
circumstances and timing of her discharge did not indi-
cate a discriminatory motive, snd there is no evidence
that other employees were permitted 10 disobey simiiar
orders with impunity or were disciplined rather than dis-
charged for such rule infractions which the record indi-
cates Goudy committed.

L The July 25 layoff at Surgitronics

The union organizational campaign commenced or
Sunday, July 20. On the two succeeding weekdays,
Monday and Tuesday, the zezal with which the employ-
ees at Surgitronics eagerlv and openly demonstrated
their favorable acceptance of the Unicn by signing union
cards prompted immediate and unlawful retsliatory
action by Respondent, including the attempt tc search
emplovees’ purses, blatant and pervasive instances of sur-
veillance, and the discharge, on July 22, of the perceived
ringleaders.

The record shows that this union activity was most
prevalent among the empleyees of the Cyberlith and sub-
assembly departments. The approximately 35 employees
in these 2 departments were summarily and permanently
laid off on Friday of that week, only 4 days after being
enthusiastically praised, encouraged, and escorted by Re-
spondent’s president, Barton, to put forth their best ef-
forts in order tc complete the verv rough production
schedule for the remainder of the month, Additionaliv.
Barton presented the employees with & very opumiste
progrosis of things to ccme, inciuding increased orders
which had been received, and the acquisition of a com-
pany which would result in still more work for Respond-
ent’s employvees.

Respondent mainiains that less than 2 davs laier, on
the morting of July 23. it suddeniv became conironted
with the realization that its optimism was premature,
taking the position that its precipitous about-face was
mandated by problems involving profitability, defecis.
and an unanticipated delay in the marketing of a supenicr

23 Respondent’s handbook lists "Gress nsubordination (such as refus-
ing & work assignmeni)” as a major infracton of company rules anc
codes of conduct which “may result in dismissal

=5 In the absence of contrary texumony 1 credit Goudy on this point

Cyberlith programer. The record is abundantiy 1o s
each of these matters, assuming arguendo 1that they v
of concern to Respondent, were matters with whi bt
Respondent was explicitly aware long before Hao
July 21 pep talk. Thus, none of the mattcrs advae ot
reasons for the layoff came to Respondent™ attcntion 1
tween July 21 and 23. Indeed, Chambers testiticed tha
the decision to cease production of the Cyberlith yo-
gramer had been tentatively made in May.

Moreover, the Cybertith and subassembly depaitinenes
were not dependent, insofar as the record shows. upn o
the production of the Cyberlith programer. Thewe .
partments produced numerous additional items, and 1h s
is unrebutted testimony that during the weck ol July
most of the Cyberlith department employees wore s
tempting to fill the monthly guota of Xerox bourd-
rather than programers.

Significantly, the recerd shows thai the subasseinbly
line commenced to run again on and, after August I, aud
was staifed by some 15-20 employees, many of whon
were transferees from Intermedics. Respondent proftercd
no evidence tending to contradict or explain this crifical
ly damaging evidence which renders absurd and totalls
incredible its possible that the layoff was necessitated b
the probiems involving the Cyberlith programer, abosve
enuinerated. Thereafter, in Cctober, following the cle
tion on Octcber 10, the Cyberlith line began to run
again, and has been staffed by some 15 employees, virtu
ally all of whom are transferees from Intermedics
During this period and continuing until shortly prior to
the time of the hearing herein, the former Cyberlith and
subassembly department employees were not recalled
Again, Respondent has advanced no explanation for 1ts
failure to timely recail such experienced empioyees.

In short, the record overwhelming supports the com
plaint allegation that the July 25 lavoff was discrimina
torily, rather than economically, motivated. To the
extent that Respondent attempied to justify the layoff on
the basis of the problems involving the Cyberlith pro-
gramer, the record shows that these alleged concerns
had been of longstanding duration, extant well beforce
Barton’s July 21 expressions not only of plentiful work
bui of a rough workload requiring a concerted produc-
tion effort. Mocreover, the record shows that sincc
August 1, Respondent’s cubassembly depariment has op-
erated with approximately the same number of employ-
ees, on z2n overume basis. Further, the record shows that
discontinuation of the producton of Cyberlith pro-
gramers, even if economically mativated, would not
have necessitated the layoff of all the Cyberlith depart-
ment employees, as most of these same employees were
making other products, particularly Xerox boards, at the
time of the lavoff. It is highly significant that Respond-
ent §id not seek 1o introduce even an 1oia of evidence
tending tc show the percentage of the work of the em-
plovees in the Cyvbperlith and subassemnbly departments
which related to the Cyberlith programer rather than to
cther products. Such evidence, assmming 1t supported
KRespondent’s economic arguments, would have been of
the utmost importance, and 1 find that Respondent’s fail-
ure to proffer any evidence of this nature permits the




reasonable presumptioh, which I make, that such evi-
dence would be unfavorable to Respondent’s position.
N.L.R.B. v. MFY Industries, Inc., 573 F.2d 673, 675 (10th
Cir. 1978); Northern States Beef Inc., 234 NLRB-921, 925
(1978). On the basis of the foregoing, I find that the July
25 layoff of the Cyberlith and subassembly department
employvees was discriminatorily motivated, as alleged,
and that by such conduct Respondent has violated Sec-
tion 8(a)(3) of the Act.

4. Election objections

In addition to including in its election objections the
aforementioned unfair labor practices occurring on and
after July 23, the date of the filing of the petition herein,
the Union has advanced two additional election objec-
tions; namely, Respondent’s conduct in delaying the
voting privileges at the Surgitronics facility of the em-

off and/or discharged, and Chambers’ conduct at the In-
termedics facility during the course of the election.

The record stands uncontroverted that at the Interme-
dics facility, during the course of the election on October
10, Respondent’s president entered the polling area and,
in the presence of some 30 voters, had to be requested
twice by the Board agent to leave the area before he
complied with the request. Later Chambers, standing and
frowning at the employees waiting to vote, again made
his presence known to the employees.

Respondent has presented no evidence that Chambers’
presence at or near the polls on the aforementioned oc-
casions was inadvertent, necessary for valid business rea-
sons, or based on a misundersianding. Absent any expla-
nation by Respondent, I agree with the Union and find
that by such conduct Chambers deliberately attempted to
apply whatever influence his presence may have had
upon the employees’ freedom to choose or refrain from
choosing a collective-bargaining representative.

At the Surgitronics facility, some 35 discriminatees
were restricted from the voting area for a substantjal
length of time. After being instructed to wait in a mos-
quito-infested area at the rear of the facility for a pro-
longed period, during which time they were kept under
surveillance by a security guard, they were belatedly
permitted to vote at a time determined by Respondent.

Respondent has presented no evidence which would
provide a reasonable explanation or legitimate justifica-
tion for such conduct. and the record is abundantly clear
that Respondent merely wished 10 keep these empioyee:
segregated {rom the other voters, as Kespondent's attoi-
ney made very clear at the preelection conference.

By such conduct, which 1 find was intentional and un-
Justifiable, Respondent has clearly compromised the “lab-
oratory” conditions obtaining during Board-conducted
elections, the most significant conditions being that em-
ployees shall have an absclute right 1o express their
choice for or against union representation and that his
franchise shall be, as nearly as possible, exercised in an
atmosphere free from the sufferance of the employer. See
Moody Nursing Home, Inc., 251 NLRB 147, 148 (1580),
Colonial Lincoln Mercury Sales, Inc., 197 NLRB 54, 67-
68 (1972), but see also fn. 1| wherein the Board finds it
uniecessary to pass on the issue: Ace Leuer Service Co.,
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187 NLRB 581 (1980). However, in view of the flagrant
unfair Jabor practices-found herein which, I find, also.
constitute meritorious election objections, I deem it un-
necessary to, determine whether Respondent’s conduct
during the election is sufficient, standing alone, to war-
rant setting aside the election... ‘ o

The Respondent’s unfair labor practices committed fol=
lowing the filing of the representation petition herein on
July 23, and included as election objections by ‘the
Union, coupled with Respondent’s objectionable conduct
during the election on October 10, is sufficient to estab-
lish that Respondent has interfered with the employees’
freedom of choice, and I shall recommend that the elec-
tion held on October 10 in Case 23-RC-4913 be set aside
and that a second election be directed.

.
CONCLusloNs OF Law

1. Respondents are employees engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the
Act. '

2. The Union is a labor organization within the mean-
ing of Section 2(5) of the Act.

3. Respondents have violated Section 8(a)(1) of the
Act by engaging in surveillance of employees, unjon ac-
tivity, by interfering with lawful handbilling of employ-
ees, by threatening employees with loss of benefits and
requesting that they request the return of their union
cards, by coercively interrogating employees, impliedly
promising them benefits, and soliciting information Tre-
garding employees’ union activity, by requiring employ-
ees to remove union insignia, and by maintaining and en-
forcing unlawful no-distribution and no-solicitation rules.

4. Respondents have violated Section 8(a)(3) and (1) of
the Act by discharging employees Sue Daniels, Mary
Siegel, and Karen Summers on July 22, 1980, and by
laying off and/or discharging the Cyberlith and subas-
sembly department employees on July 25, 1980.

5. By the various unfair labor practices found above,
specifically those occurring following the filing of the
petition herein on July 23, and by engaging in objection-
able conduct during the election process on October 10,
1980, Respondents have interfered with the freedom of
choice of employees and it is recommended that the elec-
tion in Case 23-RC-4913 held on October 10, 1980, be
set aside and that a second election be directed.

6. Except as found above, Respondent has not engaged
in other unfair labor practices.

THE REMEDY

Having found that the Respondents violated and are
violating Section 8(a)(1) and (3) of the Act, I recommend
that they be required to cease and desist therefrom and
in any other mznner interfering with, restraining, or co-
ercing their employees in the exercise of their rights
under Section 7 of the Act. Moreover, Respondents shall
be required 10 post an appropriate notice attached hereto
as an appendix.

Having found that Respondents unlawfully discharged
employees Sue Daniels, Mary Siegel, and Karen Sum-
mers on July 22, 1980, and the employees of the Cyber-
lith and suvbassembly departments on July 25, 1980, Re-
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spondents shall be required to make whole the said em-
ployees for any loss of pay as a result of the discrimina-
tion against them, and reinstate them to their former po-
sitions of employment without prejudice to their senior-
ity or other rights and privileges, discharging if neces-
sary any replacements. Said backpay is to be computed
in the manner prescribed in F. W. Wooiworth Company,
90 NLRB 289 (1980), and Floridc Sieel Corporaiion, 231
NLRB 651 (1977). See, generally, Isis Plumbing & Heal-
ing Co., 119 NLRB 716 (1962).

Moreover, Respondent shall be required to rescind its
unlawful no-distribution and no-solicitation rules.

Based upon the foregoing findings of fact, conclusions
of law, and the entire record herein, and pursuant to
Section 10(c) of the Act, ] hereby issue the following
recommended:

ORDER?2¢

The Respondents, Intermedics, Inc, and Surgitronics
Corporation, a wholly owned subsidiary of Intermedics,
Inc., Clute and Freeport, Texas, their officers, agents,
successors, and assigns, shall:

1. Cease and desist from:

(a) Engaging in surveillance of emplovees’ union activ-
ity, interfering with lawful handbilling of emplovees,
threatening employees with loss of benefits and request-
ing that they request the return of their union cards, co-
ercively interrogating employees, impliedly promising
them benefits, and soliciting information regarding em-
ployees’ union activity, requiring employees 10 remove
union insignia, and maintaining and enforcing uniawful
no-distribution and no-solicitation rules.

(b) Unlawfully discharging, laying off, or otherwise
discriminating against employvees.

(c) In any other manner interfering with, restraining,
or coercing employees in the exercise of their rights
guaranteed to them under Section 7 of the Act.

2. Take the foliowing affirmative action which it is
found will effectuate the policies of the Act:

(a) Offer to employees Sue Daniels, Mary Siegel,
Karen Summers, and to those emplovees of the Cvberlith
and subassembly departments laid off and/or discharged
on July 25, 1980, iramediate and full reinstatement to
their former positions or. if such positions no longer
exists, to substantially equivalent positions, discharging. if
necessary, any replacements, without preiudice to their
SEMIOTItY ¢1 other rights and privileges nrevious!ly €5
joved, and make them whole ior any loss of pay or other
benefits suffered by reason of the discrimination agains
them in the manner described above in the section enti-
tled “The Remedy.”

(b) Rescind the unlawful no-distribution and no-solic;-
tation ruies.

(c) Preserve and, upon reguest, make availabie to the
Board or its agents, for examination and copying, all
payroll records, social security payment records, time-

28 In the event no excepnions are filed as provided by Sec. 102.46 of
the Rules and Kegulations of the National Labor Reiznions Board, the
findings, conciusions, and recommended O1der herein shall, as provided
in Sec. 102,48 of the Rules and Regulations, be ecopied by the Board anc
become its findings, conclusions. and Order, and ail ohiections thereta
shall be deemed waived {or al) purposes

cards, personnel records and reports, and all other
records necessary to analyze the amount of backpay due
under the terms of this recommended Order.

(d) Post at Respondents’ facilities at Clute and Froe-
port, Texas, copies of the attached notice marked “Ap:
pendix.”27 Copies of said notice, on forms provided by
the Regional Director for Region 23, after being duly
signed by Respondent’s representatives, shall be posted
by it immediately upon receipt thereof, and be main-
tained by Respondent for 60 consecutive days thercafter,
in conspicous places, including all places where notices
to employees are customarily posted. Reasonable stepa
shall be taken by Respondent to ensure that said notices
are not altered, defaced, or covered by any other materi-
al.

(e) Notify the Regional Director for Region 23,
writing, within 20 days from the date of this Order, what
steps the Respondent has taken to comply herewith.

IT 18 FURTHER RECOMMENDED that certain of the
Union’s objections to the election held by the Board n
Case 23-RC-4913 be sustained, and that the results of
said election be set aside, and that said case be remanded
to the Regional Director for Region 23 for the purpose
of conducting a new election at such time as he deems
the circumstances permit the free choice of a bargaining
repreaentative.

27 In the event that this Order is enforced by a Judgment of a Unuted
States Court of Appeals, the words in the notice reading “Posted by
Order of the National Labor Relations Board” shall read “Posted Pursu
ant to a Judgment of the United States Court of Appeals Enforcing an
Order of the National Labor Relations Board.”

APPENDIX

NoTicE To EMPLOYEES
POSTED BY ORDER OF THE
NATiONAL LABOR RELATIONS BOARD
An Agency of the United States Government

After a hearing at which all sides had an opportunity to
present evidence, the National Labor Relations Board
has found that we have violated the National Labor Re-
lations Act and has ordered us to post this notice and to
obey its provisions.

The Naticnal Labor Relations Act gives employec
the foliowing righis:

To organize themselves

To form, join, or support unions

To bargain as a group through representatives
of their own choice

To act together for collective bargaining or
other mutual aid or protection

To refrain from any or all such activities.

WE WILL NOT engage in surveillance of your ac-
tivity on behalf of International Union of Operating
Engineers, local 564, AFL-CIO, or any other
labor organization, either during worktime or break-
time, in the building or parking lot areas of our
facilities, or away from the premises.
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WE wiLL NOT interfere with the distribution of
union literature by stationing security guards at the
plant or parking lot entrances, by monitoring such
activity by means of TV cameras, by confiscating
union literature, or by requiring the removal of
union insignia.

'~ WE WILL NOT maintain and enforce unlawful no-
distribution and no-solicitation rules, and we will re-
scind such rules now in existence.

WE WILL NOT interrogate you concerning your
union activity, or promise benefits to you or threat-
en you with loss of benefits in crder to cause you to
withdraw your support from the Union, or induce
" you to request the return of your union cards.

WE WILL NOT solicit information from you about
employees’ union activities.

WE wiLL NOT discharge or layoff employees for
supporting or otherwise engaging in union activity
on behalf of International Union of Operating Engi-
neers, Local 564, AFL-CIO, or any other labor or-
ganization.

WE WILL NOT in any other manner interfere
with, restrain, or coerce our employees in the exer-
cise of their rights guaranteed them by Section 7 of
the Act.

WE wiLL offer Sue Daniels, Mary Siegel, Karen
Summers, and all Cyberlith and subassembly depart-
ment employees laid off or discharged on July 25,
1980, immediate’ and full reinstatement to their
former positions or, if such jobs no longer exist, to
substantially equivalent positions, without prejudice
to their seniority or other rights and privileges pre-
viously enjoyed, discharging if necessary any re-
placements.

WE wiLL make the said employees whole, with
interest, for any loss of earnings they may have suf-
fered as a result of our discrimination against them.

The election held on October 10, 1980, by the Nation-
al Labor Relations Board has been set aside and its re-
sults voided because of our unlawful conduct affecting
the outcome of that election, as found by the Board,
during the period preceding that election. In due time,
another election will be held, and you will be notified of
the date, time, and place.

INTERMEDICS, INC. AND SURGITRONICS
CORPORATION, A WHOLLY OWNED SUBSID}- .
ARY OF INTERMEDICS, INC.




